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Fitness to Practise Committee 22 February 2012
Investigating Committee decision review
Executive summary and recommendations

Introduction

At its meeting in May 2011, the Committee considered the second report on the
review of Investigating Committee decisions between September 2010 and
March 2011. The Committee has agreed that the Executive should provide a
report on the review of decisions on a six monthly basis. This paper is the third
report and covers the period 1 April 2011 to 31% December 2011 (8 months).

In total, 376 decisions were made during the course of 65 Investigating Panel
meetings. In 11 cases further information was requested and 8 cases were
considered more than once within the audit period.

This audit report has highlighted some instances where information from
complainants has been difficult to obtain or we have only received the requested
information following repeated requests which in turn impacts on the length of
time it takes to progress cases. Such cases will now be highlighted at monthly
case progression conferences. These conferences were introduced in January
2012 and are a forum in which Case Managers can discuss ways in which older
cases can be discussed with management input. At the case conference there
will be a review of the investigation to date, discussions about any reasons for
delay and recommendations about the future progression of the case. The
meetings will also provide an opportunity for Case Managers to raise issues, ask
guestions and seek advice on the management of cases.

Decision
This paper is for discussion
Background information

In 2010-11, 532 cases were considered by panels of the Investigating
Committee. Panels are scheduled to take place seven times a month.

Resource implications

Since September 2011, the audits have been undertaken by the Policy
Department and case support officers within the Fitness to Practise Department.



Financial implications
None
Appendices
— Appendix 1 - Report on the review of Investigating Committee decisions
April — December 2011
— Appendix 2 - Audit form - decisions as to whether there is “Case to
Answer” made by or on behalf of the Investigating Committee (approved
by the Fitness to Practise Committee in February 2010)

Date of paper

23 January 2012
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2.1

Review of Investigating Committee Decisions
April 2011 — December 2011

Introduction

. At its meeting in February 2010, the Committee considered the second

report on the review of Investigating Committee decisions between
September 2010 and March 2011.This is the third report and covers the
period 1 April 2011 to 31 December 2011. Panels of the Investigating
Committee met on 65 occasions between 1 April 2011 and 31°
December 2011. Three hundred and seventy six decisions were made
by Investigating Committee Panels relating to 366 cases (6 cases were
considered twice and 2 cases were considered on three occasions).

This report divides analysis on the audit into the four sections set out in
the audit form (a copy of which is set out at appendix two), i.e.
investigation, decision, other considerations and policy issues. The form
itself has been transferred to an Access database for ease of use and
reporting on the outcome of the audit.

Investigation

. The first point the person reviewing the decision is asked to address is

whether the case meets the standard of acceptance of allegations. All
Three hundred and seventy six decisions reviewed were assessed as
meeting the Council’s standard of acceptance for an allegation. The
standard of acceptance is detailed in the policy, The Standard of
Acceptance for Allegations, and any case being considered by the
Investigating Committee should meet this standard. A case meets the
standard of acceptance if it is received in writing and:

(1)  sufficiently identifies the registrant against whom the allegation
is made; and
(2) setouts:
(@) the nature of the impairment of that registrant’s fitness to
practise which the complainant alleges to exist; and
(b)  the events and circumstances giving rise to the
allegation;
in sufficient detail for that registrant to be able to understand and
respond to that allegation.

An allegation is also to be treated as being in the specified form if it
constitutes:



(1)

@)

a statement of complaint prepared on behalf of the complainant
by a person authorised to do so by the Director of Fitness to
Practise which:

(@) contains the information set out above; and

(b) has been verified and signed by the complainant; or
a certificate of conviction, notice of caution or notice of any other

determination provided by a court, the police or any other law
enforcement or regulatory body.

2.2. No cases had previously been considered or an investigation started by
another organisation.

2.3.

There was one case identified where the HPC sought advice from a
registrant assessor. The process for appointing assessors was approved
by Council in May 2010. The types of cases where it may be appropriate
to appoint a registrant assessor are where:

the issues raised by the allegations concern profession specific
matters which are detailed in nature or relate to a specialised area
of practice;

the issues are sufficiently specific or specialised that knowledge of
them is unlikely to be common to all members of the profession
and, consequently, the typical registrant panel member may not
have the requisite skills and knowledge;

the evidence which forms part of the case includes detailed
information that requires interpretation by a registrant with
specialised knowledge or requires particular equipment which will
not be available to the Panel (e.g. patient notes, diagnostic images
or results; NOAH audiological records).

Further training is to be provided to the case management team on use of
registrant assessors and the identification of suitable cases.

2.4. In 99 of the cases considered (26%), legal advice was sought before the
case was considered by the Investigating Committee. In the previous
review of decisions this figure was 23%. The nature of legal advice
requested at the early stage of the case can include:

Article 22(6) advice which is required where the Council is making
the allegation;

Advice on whether the case meets the standard of acceptance; and
Advice on evidential issues.

2.5. The number of requests for information made by the HPC during the
course of the investigation across the cases ranged from 0 to 30. The
mean and median number of requests was four and three respectively.



2.6.

2.7.

These requests may have been made to one or a range of individuals
and organisations, for example the registrant’s employer, the police or
the member of the public who made the allegation. In some cases there
is enough information to proceed to an Investigating Committee without
making any further requests for information. For example, in cases
where an employer provides a full copy of their disciplinary investigation
report.

In cases where information is requested but is not provided, follow up
letters are sent and these are included in the numbers above. Cases are
reviewed at least every four weeks in the first two months and then every
two weeks for cases that have been in the investigations process for
more than two months. This helps to ensure that information is obtained
in a timely manner, and where delays are occurring in the information
being provided, more frequent contact is made with the individual from
whom the information is being sought. Regular reports are provided to
the Committee giving detail on the length of time cases take to proceed
through the process. In addition, from January 2012, relevant older
cases will be put to a case progression conference where the case will
be discussed with management and ways to progress it explored.

Article 25(1) of the Health Professions Order 2001 enables the HPC to
demand information from any party, except the registrant who is the
subject of the allegation. This power is used only where an individual or
organisation refuses to provide information, or where there is no
response to the requests that are made. In some instances an
organisation may ask the Case Manager to quote the powers the HPC
has to require information for their records or audit trail. This power was
quoted in 16 of the cases considered by the Investigating Committee in
the audit period. In the previous audit period this figure was similar at 15.
Article 25 powers should only be used by Case Managers as a last resort
in seeking information.

2.7.1. The HPC does not provide the registrant’s response to the
person who made the allegation. Clarification is sought on a case
by case basis where there are points raised by the registrant that
require clarification. From the audit of cases, there were no
instances where the Case Manager went back to the complainant
for clarification following the registrant’s response. Case Managers
will continue to be reminded of the need to request clarification
were appropriate.



3. Decision

3.1.

3.2.

3.3.

3.4.

3.5.

3.6.

The 376 decisions made by the Investigating Committee are broken
down as follows:

— case to answer — 178 (47%)
— no case to answer — 187 (50%)
— further information — 11 (3%)

Of the eleven cases where further information was requested, there was
one case highlighted where the need for the further information could
have been identified and sought prior to the panel meeting. The
information that could have been identified was surrounding the drafting
of the particulars of allegation.

In 43 (11%) of the cases audited, the Investigating Committee made
amendments to the allegation before either making a case to answer
decision or referring the case back for further information. This is an
important role of the panel as it is responsible for the cases referred to a
final hearing and the final drafting of the allegations. The type of
amendments the panel made include:

— amending minor inaccuracies, for example an incorrect date

— rewording or adding additional clarity to some particulars of the
allegation; and

— splitting or combining elements of the allegation.

If a panel wishes to make material changes to the allegation or add
additional heads of allegation that the registrant has not had the
opportunity to respond to, the case must be sent back for the allegations
to be re-drafted and the registrant provided with a further opportunity to
respond.

The test applied at the Investigating Committee stage is the ‘realistic
prospect’ test. The practice note, “Case to Answer” Determinations, sets
out how this should be applied. The test applies to the whole of the
allegation, that is:

1. the facts set out in the allegation;

2. whether those facts amount to the “ground” of the allegation
(e.g. misconduct or lack of competence); and

3. in consequence, whether fitness to practise is impaired.

There were 14 cases where the panel did not refer to the realistic
prospect test in relation to all the elements of the allegation as set out
above. This doesn’t necessarily mean that the panel did not apply the
test, but it is not evident from their decision that they did so. In 2 of the
14 cases the panel found there was a case to answer, and in 12 cases
they found there was no case to answer.



3.7. In the first report provided to the committee in October 2010, the number
of cases where the Investigating Committee did not apply the realistic
prospect test to all elements of the allegation was similar at 13 cases
which is a good indication that the refresher training given to ICP panel
members and changes to the process rolled out in September 2010 are
continuing to have an impact.

3.8. In 13 cases, it was felt by the auditor that the decision was not well
reasoned. The issues identified with the decisions were that there was a
lack of detail in the decision.

3.9. In the previous report, a similar number (12) cases were identified as not
being well reasoned. See 3.7 above.

3.10.Panels can make reference to the HPC standards in the course of their
decision and did so in 149 of the cases audited. The vast majority of the
references were made in relation to the standards of conduct,
performance and ethics (SCPE). An allegation cannot be made to the
effect that a registrant has breached the SCPE, but panels can refer to
the standard(s) that are relevant to a particular case in the course of their
decision. The graph below shows the number of times each SCPE was
referred to. In most cases more than one standard was referred to.
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3.11.The most commonly referenced standards were:
— 1-You must act in the best interests of service users (55 cases);
— 3 - You must keep high standards of personal conduct (48 cases);
and
— 13- You must behave with honesty and integrity and make sure
that your behaviour does not damage the public’s confidence in you
or your profession (48 cases).

This is consistent with the previous report.



3.12.0nly ten cases referenced the standards of proficiency for the particular

profession. Some of these cases also had references to the SCPE.

4. Other Considerations

4.1.

4.2.

4.3.

4.4,

Since 1 September 2010, panels have had the option of including
learning points in their decisions. This is applicable where it is decided
that there is a realistic prospect that HPC will be able to prove the facts
and the ground of allegation, but not that fitness to practise is impaired.
The auditors were asked to consider, in cases where a no case to
answer decision had been made, if it might have been appropriate for the
panel to provide the registrant with any learning points, and in addition
whether then panel did include learning points.

There were 46 cases where it was felt that the panel could have provided
learning points but didn’t do so. Some of the areas in which panels could
have provided further guidance to registrants were:

— patient confidentiality

— record keeping

— upholding reputation of the profession; and
— communication

There were 31 cases in which the panel did include learning points in its
decision. This amounts to 17% of the 187 cases where a no case to
answer decision was made. Learning points are only applicable in cases
where there is a realistic prospect that HPC will be able to prove the
facts and the ground of allegation, but not that fithess to practise is
impaired. The use of learning points has risen since the last report from
16 (12%) which is a good indication that Investigating Panels are now
familiar with including learning in decisions.

Some of the areas referred to in the learning points included in those 31
decisions were:

Use of appropriate language

Maintaining high standards of personal conduct at all times
Ensuring patient confidentiality

The need to maintain accurate records

To exercise care and caution in the use of social networking sites
The need to strengthen administrative business practices
Management of patients’ expectations in a reasonable and
sensitive manner

Appropriate communication with patients



4.5.

In 5 cases, it was felt by the auditors that consideration could have been
given to resolving this case in another way had the option been
available. Comment was made that the cases could possibly have been
resolved by the employer at a local level. These cases were referred to
the HPC by, employer, other registrant and by self-referral. The Fitness
to Practise Team is currently looking into alternative mechanisms to
resolve disputes which may have been applicable in these cases.

5. Policy issues

5.1

Some policy issues were identified from the cases including:
— record keeping;

— scope of practice;

— patient confidentiality;

— informed consent

— use of social media

These cases will be reviewed in more detail to determine whether there
is anything further that HPC needs to consider and whether any
additional guidance can be offered to registrants in these areas.

6. Areas of on-going work arising from the audit

6.1.

6.2.

6.3.

6.4.

Further refresher training will be provided to Case Managers in areas
including:

— The need to request clarification from the complainant on receipt of
the registrant’s response where appropriate.

— Ensuring all relevant information, including patient notes and
relevant dates are requested in advance of the Investigating
Committee where necessary.

— The use of registrant assessors in cases where this may assist the
Investigating Committee.

Training will be provided on an on-going basis to panels to ensure
continued improvement in areas including:
— The need to provide reasons for their decision that can be easily
understood by all.
— The application of the realistic prospect test.
— The use of learning points where in appropriate in no case to
answer decisions.

Information will be fed into the on-going work on alternative mechanisms
to resolve disputes.

The policy areas identified will be reviewed in individual cases where
identified.
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Audit Form

Decisions as to whether there is “Case to Answer” made by
or on behalf of the Investigating Committee

Case details

Case name

Case reference

Date of Decision

Complainant Type

Decision by

1. Investigation

Allegation meets the Standard of Acceptance?

Yes/No [ldentify the
registrant/ldentify
complainant/provide
allegation in sufficient
detail/is it about fitness to

practice]
Has the case previously been considered by another | Yes/No
organisation (e.g. BPS/HAC)?
Expert or Clinical Advice sought? Yes/No/Reasons
Legal Advice sought? Yes/No/Reasons
Number of requests for information made
Article 25 powers used? Yes/No
Further clarification requested on receipt of Yes/No
registrants observation from complainant or another
third party?
Should further clarification have been sought? Yes/No/Reasons

2. Decision

What was the decision?

Case to Answer/No Case
to Answer/Further

Information
If further information was sought, was this a decision | Yes/No/Reasons
that could have been reached before the
Investigating Committee met?
Was the allegation amended? Yes/No/Reasons
Has the realistic prospect test been applied to the Yes/No

whole of the allegation?




Facts Yes/No
Ground Yes/No
Impairment Yes/No
Is this the decision clearly reasoned? Yes/No/Comments

3. Other Considerations

If the decision was “no case to answer” is it Yes/No
appropriate to provide the registrant with any learning

points?

If Yes, what is that learning Comments

If it were possible, should consideration have been Yes/No/Comments
given to resolving this case in another way?

4. Policy issues

Are there any emerging policy issues?

Audited by:

Date:




